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Wind Facility Siting in the Town of Allegany

What municipalities can do, what they cannot do, and where local input matters

The short answer For a large wind facility proposed in the Town of Allegany and covered by New York
Public Service Law Article VIII, the Office of Renewable Energy Siting and Electric Transmission (ORES)—
not the Allegany Town Board—decides whether to issue the siting permit. The Town does not have a local
veto. It can nevertheless defend applicable Town standards, develop an expert record, propose permit
conditions, and negotiate separate agreements that protect Town residents and infrastructure.

What is an Article VIII proceeding

Article VIl is New York’s State-level review process for major renewable energy facilities. It
generally applies to renewable facilities with a nameplate generating capacity of at least 25 megawatts,
including large wind projects. Certain smaller projects may be eligible to opt into the process. ORES
conducts the environmental and siting review and may issue one consolidated siting permit with uniform
and project-specific conditions.

This means the ordinary local approval path changes once an Article VIl application is filed. The
municipality generally may not require its own special use permit, site-plan approval, variance,
environmental review approval, or other local authorization for the facility. The municipality instead
participates in the State proceeding.

How the Town of Allegany local laws are treated

A substantive provision regulates the wind facility itself. It tells the developer what the project must do
or what physical or operational standard it must satisfy. A procedural provision regulates the Town’s local
approval machinery—who reviews the project, what local permit is required, what application is filed, or
how the Town approves, renews, revokes, or enforces that local permit. Under Article VIII, substantive
standards remain relevant unless ORES elects not to apply them. The local approval procedures are
superseded by the State process; they are not individually “waived.”

Can the Town adopt a new law for this project

Adopting a new law is not a realistic strategy for this proceeding at this stage. The developer filed its
60-day notice of intent to submit an Article VIII application more than a week ago. Under the current Article
VIl regulations, the Town was required to identify any pending new substantive local-law provisions and

their expected enactment date no later than five days after receiving that notice. That deadline has passed.

The remaining pre-application period is not a practical lawmaking window. A new law would have to
be drafted, reviewed, supported by the required municipal record, properly noticed and adopted, filed, and
effective before the application is submitted. Depending on its content, additional referral and
environmental-review steps may also be required. Even a law completed shortly before filing could face
close scrutiny, and ORES could still elect not to apply a substantive provision under PSL § 142. A
procedural amendment would not restore the Town’s local permitting authority.

The Town should focus on the laws already in effect and the Article VIl record. The immediate
priorities are to compile certified copies of the substantive Town requirements in effect, identify how the
project does or does not comply, obtain qualified technical review, preserve location-specific evidence,
propose workable permit conditions and/or raise legitimate concerns in the ORES proceeding.
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What the Town can do

Municipal role How it can influence the proceeding

Meet with the developer during required pre-application consultation; identify
local laws, community concerns, sensitive locations, road and emergency-

Participate before filing response issues, and needed studies. The applicant must meet with municipal
officials at least 60 days before filing and describe its response in the
application.

Identify substantive local requirements concerning the environment or public
health and safety, such as turbine setbacks, noise, shadow flicker, height,

Use local laws as standards lighting, roads, decommissioning, and emergency planning. ORES must
consider applicable local laws, although it may decline to apply a provision
under the statutory standard described below.

Examine project maps, turbine locations, sound modeling, visual and shadow-
Review the application flicker studies, wildlife and wetland information, traffic and road plans,
decommissioning security, and proposed permit conditions.

Apply for Local Agency Account funding for attorneys, engineers, acoustical
consultants, planners, environmental experts, or other qualified professionals.
The initial request is generally due within 30 days after the application is filed.
At least 75 percent of the account is reserved for local agencies.

Hire experts with project funds

State whether the proposed facility is designed to comply with applicable local
laws concerning the environment or public health and safety. Identify each
noncompliance precisely and support it with the local-law text, maps,
calculations, expert analysis, and proposed corrective conditions.

File a municipal statement

Submit comments on draft permit conditions and, when warranted, petition for
party status to litigate a substantive and significant disputed issue. A
municipality seeking adjudication of local-law issues must also satisfy the
procedural requirements for party status.

Comment and seek party status

Request site-specific conditions addressing issues such as turbine layout,
noise monitoring, complaint response, construction traffic, road repair,
emergency access, agricultural restoration, drainage, decommissioning,
financial security, and post-construction compliance.

Advocate for permit protections

Negotiate road-use, host-community, PILOT, community-benefit, emergency-
services, or other lawful agreements. These negotiations can produce
important protections or revenue, but they are separate from—and do not
replace—the ORES permit decision.

Negotiate separate agreements

Post application links and deadlines, hold informational meetings, collect
location-specific concerns, and explain how residents can submit comments
or seek party status. Residents may participate directly even when the
municipality is also participating.

Keep the public informed
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What the Town cannot do

e Approve or deny the Article VIII siting permit. ORES makes that decision.

e Require a local referendum or treat a municipal resolution for or against the project as a binding vote on
the permit.

e Require separate local zoning, special use, site-plan, variance, or similar approvals after the Article VIII
application has been filed, unless Article VIII or its regulations expressly authorize the requirement.

o Act as SEQRA lead agency or require a separate municipal SEQRA determination for the facility.
Environmental review occurs within the Article VIII process.

o Guarantee that every local-law provision will be applied. ORES may elect not to apply a local
requirement, in whole or in part, if it finds that applying it to the project would be unreasonably
burdensome in view of State climate targets and environmental benefits.

o Unilaterally dictate turbine locations or permit conditions. The municipality may propose and support
changes, but ORES decides what the final permit requires.

e Enforce the ORES siting permit as if it were a local permit. ORES and the Department of Public Service
monitor and enforce the State permit. The municipality may document concerns, provide information,
and request State enforcement, and may enforce separate agreements or retained local authority where
legally available.

¢ Use negotiations over money or agreements to substitute for a complete public-health, safety, and
environmental review. Financial agreements and siting review should remain transparent and distinct.

How local laws are treated

Local law still matters, but it is not absolute. The application must identify applicable substantive local
requirements and any provisions the developer asks ORES not to apply. The municipality should respond
with a focused legal and factual explanation of why each requirement applies, what public purpose it
serves, and how the project could comply through design changes or permit conditions.

A moratorium, prohibition, setback, or other restrictive provision does not automatically stop the
project. ORES may decline to apply a provision only after making the finding required by PSL § 142. The
quality of the municipal record—clear law, documented purpose, project-specific evidence, and practicable
alternatives—can materially affect that analysis.
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Where municipal input can have the greatest practical effect

Distances from homes, property lines, roads, public facilities, and

Turbine sitin I ; o )
9 sensitive resources; micro-siting alternatives.

Model assumptions, cumulative sound, tonal or low-frequency concerns,

Sound and vibration . . . L . .
compliance testing, complaint investigation, and corrective action.

Modeled exposure, operational controls, aircraft-detection lighting where

Shadow flicker and lighting permitted, and screening.

Haul routes, bridge and culvert capacity, pre- and post-construction

Roads and construction . )
surveys, repair standards, traffic control, and emergency access.

Wetlands, streams, drainage, erosion, agricultural soils, restoration, and

Water and land protection of drinking-water sources.

Bird and bat impacts, habitat, scenic and historic resources, recreation,

Wildlife and community resources o
and cumulative impacts.

Fire and rescue coordination, responder training, emergency plans,

Operations and emergencies - . e .
communications, access, complaint procedures, and incident reporting.

Decommissioning scope, cost estimate, financial security, salvage
assumptions, restoration, and periodic updates.

End of project life
A typical municipal participation timeline
1. Before application Developer meets with municipal officials and holds a community meeting.
Municipality identifies laws, data gaps, experts, and possible design changes.

2. Application filed Municipality promptly reviews the filing and applies for Local Agency Account
funding—generally within 30 days.

3. Application review Municipal team evaluates the exhibits, coordinates expert review, preserves factual
support, and communicates deficiencies or proposed solutions.

4. Draft permit and notice ORES issues draft conditions or a proposed denial and opens a public-
comment period of at least 60 days. The notice sets deadlines for comments, municipal filings, and party-
status petitions.

5. Municipal filings Municipality files its local-law compliance statement, detailed comments, proposed
conditions, and—if adjudication is sought—a legally sufficient party-status petition.

6. Final decision and compliance ORES decides the permit. If approved, the municipality tracks
construction and community impacts, administers separate agreements, and reports suspected permit
violations to ORES/DPS.
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How residents can participate

Can the town vote the project down?

Follow the project's ORES case page and municipal website for notices, application materials, hearing
dates, and deadlines.

Submit specific written comments. Identify the location, impact, source of information, and requested
permit condition or design change.

Speak at the public comment hearing. Public statements inform ORES, but formal adjudication of
disputed facts generally requires party status and supporting evidence.

Share site-specific information with the municipality, such as seasonal road conditions, drainage
patterns, nearby residences, emergency-access constraints, historic resources, or known wildlife use.
Consider whether to seek party status or Local Agency Account funding. Residents and eligible
community organizations have separate participation rights and should follow the deadlines in the
official notice.

Questions the public may hear

No. The governing board may state a position and participate
vigorously, but ORES decides the Article VIII permit.

Yes. ORES considers applicable substantive local requirements, but

Does a local wind law matter? may decline to apply a provision under PSL § 142’s unreasonably-

burdensome standard.

Yes. Municipalities may negotiate lawful agreements, including road-

Can the municipality negotiate benefits? use, PILOT, host-community, and other benefit arrangements. Those

agreements are separate from the siting permit.

Yes. Residents may file comments, speak at public hearings, and may

Can residents comment directly? seek party status or available intervenor funding under the applicable

rules.

ORES and the Department of Public Service. Residents should also

Who enforces the State permit? report concerns to the municipality so officials can document patterns

and coordinate with the State.

Official information and legal sources

New York Public Service Law Article VIII, especially §§ 140, 142, 144, 145, and 146:
www.nysenate.gov/legislation/laws/PBS/A8

ORES resources, application forms, local funding forms, and project dockets: dps.ny.gov/ores-resources
Article VIl regulations, 16 NYCRR Part 1100: dps.ny.gov (Public Service Commission Regulations)
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